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1. Appellant

IVl/s Hci'rdil< Natwarbhai Dalwadi,
B/·15, Bhal<tinagar Society,
Opp. Sun Set Raw House,
IVlemnagar, Ahmedabad-380052

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4" Floor, Shahjanand Arcade, !Vlemnagar, Ahmedabad - 380052

a){ a4fa g 3r8ca 3mrr ? 3rid)s 3rra ar & it as ga am?r a 4f zunferf
4ag wg rat 31f@rat?) a) 3r@a zu yr)nu qr Igl # aar &el

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order. to the appropriate authority in the following way :

awar al getemor 3n4
Revision application to Government of India:

(«) a·{)a 64r grc± 34ff1t, 1994 t err rra #t. rar; rg ri a ii q@tad
emu at eu-nr } qem uvg4 3irifa yr)erur 3mag 3ref) afra, qra war, [@
lf?lklll, ·xl\JH-i:T fcl11Fl, ttofl +ifGr, far {\q 31a4, ire wf, { Rava) : 110001 cT,l "cbi "(J!Tit

afkg I
() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4

1h
Floor, Jeevan Deep Building,

Parliament Street. I\Jew Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid :

ii) uf re #t If # ra i ur4 ft erf arqr} f9#) srugrm n rx rgr "i
a fa54 augrmr qr rvsr i ra a ua gg mrf ?i, u ff aver a rvsr #i are
ag fa,fl a1at 3i nn fa,8) rusrar i gt ina 4) 4fkut @tr g{ &tl

..--.. ·· In case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or frorn one warehouse to another during the course of
sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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pa i ang f4fl rug n ygr i puff+ u nu mn a Raffo i oqui1 zrc d Hill
et·+ p«4 a fke a um ii st art t a:g f0%i1 rg g2gr ii fuffa &1

(A)
In case of rebate of ·duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

i:rR ~("Cfi <:tiT :j,IT\IFT fag fr ant 4ts (st u1 ·er »i) l<fll@ f°qiUl
1
fm ~ f!1 I

if senta snag gyca rarr fag uh sq@l ifs mu at nr{ &oil wt arr?r v s
n vi fut a yearRa 3rgara, 3r@ta d gr uRe c:11 {TTT'l.l i.r:.: m mi; ·rt fclrn 3rf8frillf.f (.-i.2) 199a

at1 1o9 gr Pg#a fas¢ &il

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
(B)

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
product$ under the provisions of this Act or the Rules made there under and such
order is 'passed by the Cornmissioner (Appeals) on or after, the date appointed
under S'ec.109 of the Finance (No.2) Act, 1998.

0

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major

Head of Account. .

av2)u 8gt gye (3r9) frur46fl, 2co a fun o a 3ifa faff{e qua ian zg--8 i &t
ufrat ii, hfa 3mt?gr uf 3n?gr ±fa f?«ifs a 8 ma a fr -mer vi aria 3rr& @@l
,;'1 c:'r '\.!RH.i'i ,ti ·m\!-1 3fqa 3nag·t {0»4 on·31 aft 8ud +rel @c!T ~- <r>T ij{s[f~\111 q~ 31\r

1
fc1 rnxr

35· g ii [aifa # yrrt d rqa & rat 2)m-6 arar al ufe 9 gt#l afg I

(1)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. Q

(2) Rf)ra 344a uror ogi ir an vd lg qt qr at an gt dt wu! 2o/-- ult ·Ill:
¢'! \llfT.; 3j Grgi icri a4 g arg & vnraa gt a1 1000 /-- a4) p)a zprart l GI1

8tin get, #sf)a surer zycr vi @tqta 2r94)u ·ntnfau1 a 4f3181e:­
Appeal to Custom, Excise; & Service Tax Appellate Tribunal.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to·:-

(<ti) \lch:T~Rsw qR'r,1c§·c; 2 (1) cf> ·i'i Efffll:! 3T:J/1H ct 3l"flrcn cb"r 3fl.1tC'l', 31q'rc;j) cfi Tf[Tl(q it 'fTJTIT ~~.
8·{)u 8ar zrce vi &ta4 n1Ru ·urn1f)au1 (fr2c) al uf?an )a)u 9f041,
3l~llc;Tqf~ •1 2nd 1=!Tffi", <S!§J-llffi 'J..fcf-T ,J.RRcIT ,W'tfFTTTR,J-ltF-!c'd<S!I~ -380004

(a) To tile west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan.Asarwa,Girclhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above,
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(3)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in _form EA-3
as prescribed under Rule 6 ot-,_Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one whlch at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ pe_nalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bani< of the place where the bench of the Tribunal is situated.

uf ga arr?gr a{ pa 3mzii ar mgr ala ? at v@la sign fu s)a r quart
s4jdd er t fan rt aRg gr «er & @tu gg af fa» far 4l arf a aa # f
non1Re1fa 3r4)4tu mznf@raw1 a ga rfl zt a€ta al at va 3ea [ha ur &I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria worl< if excising Rs. 1 lacs fee of
Rs.100/- for each.
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(4) ·anrnrar gycs 3yf@1fznr 197o rent ii)f@rd d6 3rgq=1 cfi 3@7lcl fr!'c.TTffif. fcITT! ~ '3cffi
3nae+4 n [er 3r?gr arenfe,fa fvfua 4ff@141) # 3tr?gr i re@ta al va If u 6.6.so hi
cfil ·nrreu ch fe am 8a a~gt .
One copy of application or.0.1.0. as the case may be, and the o_rder of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ~ .-1 3T'rx +iJfu a 1n11c,l'i cri'r R1lf?lur cT>-<·1 cTr~ Pl<Fti ·qi, 3TTx 1:\'t '<-"l!Fi 3ITcpftfa fcn.lfl -ciirar ·s- ~i'r
int gr±, a{ky 8are zyca gi @tar4 ratty urn@ran (ruff@afe) Pm. 1982 -ii
nrbc1 s 1 ·

0

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

in gyc, &·u sn1 gyca vi @lard 3rf)ah amen~@raw1 (Ree), a uf 3rf)it a
lllllc~ i'i ·q1Ja:r 1liTT (Demand) t:rci ct5 (Penalty) cril 10% I[cf iJITfT cITT;=n ~ t· I~.,
3fyaaqa .wr +o a?isuu & I(Section 35 F of the Central· Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994) · ·

as4tuGnrqyea 3i lata # oiafa, znfra gt "a»far #6 mrT"(Duty Demanded) -

(i) (Section) X::ci6 11p h «eauffafr;
(ii) fennaa a#kz3fezalft,
(iii) de}fez fail asfu 6a aza 2uzfI.

: ~.. 1W W=f Gar '«fa arfe use qa un:rT zt't¥)-;:,f a, a1ft afaravMfg qfa am
f?t1:11 rrm% .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may. be
noted that' the pre-deposit is a mandatory condition for filing appeal before
C ESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & ·Section 86
of the Finance Act, 1994) •
Under Central Excise and Service Tax, "Duty demanded" shall include:

. (i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sa 3nr2 k ,f arfefrawr hrrsf gear srzrarer qr 'qU6. Rtc11R;ct m (fl' lTITf fcrrQ; lT~ !:{!t<ep

,,2.#es•4arrrstsraisaa ave faafaa "ITT as aveh 1omaru alsfl e 1
+.s° os° ·%.1;r:g . '?.~ . . .Er .. ±," view ot above, an appeal against this order shall lie before the Tribunal on
:(~ ;,.: ·' p . 1t of 10% of the duty demanded where duty or duty and penalty are in dispute, or

'4.,.,.
0

ey y. where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/2225/2022-Appeal

ORDIR-IN-APPEAL

The present appeal has been filed by MIs. Hardik Natwarbhai Dalwadi, B/15,

Bhaktinagar Society, Opp. Sun Set Raw House, Memnagar, Ahmedabad - 380052

(hereinafter referred to as "the appellant") against Order-in-Original No. CGST/WT07/

RAJ/45/2022-23 dated 27.04.2022 (hereinafter referred to as "the impugned order") passed

by the Deputy Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AJSPD9462C. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 40,95,015/- during the FY2014-15, which was reflected under the heads "Sales

/ Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194€, 1941, 194H, 194J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but have neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

0

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-I/Div­

VII/A 'bad-North/TPD/48/20-21 dated 26.09.2020 demanding Service Tax amounting to Rs.

5,06.144/- for the. period FY 2014-15. under proviso to Sub-Section ( 1) of Section 73 of the

Finance. Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act; 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)c).

Section77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of 0
un-quantified amount of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-

17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,06,144/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Fi.nance Act, 1994 along with

Interest under Section 7 5 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 5,06.144/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10.000/- was imposed on the appellant under Section

77(1)a) and Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting

ements to the department, when called for.

4
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"3¥ '

Name of the Locations Period Remuneration

employer
Canonical Services Douglas, 2008 to November, INR 10,64,000 p.a.

Ltd. Registered in the 2015
country of Great .
Britain assignment
at Jersey, USA
(Work from Home)

First Video UAE, Dubai August, 2016 to AED 2,76,000 p.a.

Communication, March, 2017

FZ, LLC
Injazat Deta System UAE. Dubai 28" May, 2017 AED 24,658.23

p.m.

Red Hat FZ-LLC UAE, Dubai 26" June, 2017 to AED 27,366.67
till date (presently p.m.
working)

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

0 During the period from 2008 to till date, the appellant is engaged as an employee at

various overseas companies and generally residing out of India. The details of various

assignments with various overseas employer during the period from FY 2014-15 to

FY 2017-18 are as under:

0

In support of their claim, the appellant submitted appointment letters from the

aforesaid companies.

0
o The appellant submitted that when the show cause notice and letters scheduling

hearing were issued by the adjudicating authority, the appellant was at UAE, Dubai.

Hence, he was not able to receive the said communication and therefore could not

addressed the said communications to the adjudicating authority. Under the

circumstances the appellant contended that the impugned order issued ex-parte by the

adjudicating authority was in gross violation of principal of natural justice.

o The show cause notice was issued only on assumption, presumption and surmises and

accordingly uphold by the adjudicating authority.

o The activities of the appellant is categorized as Employee-Employer relationship and

is not the "service" within the meaning of Section 65(B)(44) of the Finance Act, 1994.

Therefore, no service tax is payable by the appellant.

5



F.No. GAPPL/COM/STP/2225/2022-Appeal

o In the year 2014-15, the income of Rs. 40,95,015/- was pertaining to salary and

allowances received from Canonical Services Ltd., USA. The said consideration is not

liable to service tax in terms of Section 65B)(44)iii)b) of the Finance Act, 1994 as

the same is earned in the capacity of employee of Canonical Services Limited, USA.

e The appellant has not violated any of the provisions of the Finance Aet, 1994 and

Service Tax Rules, 1994 as alleged and uphold by the adjudicating authority. The

appellant is not liable to pay service tax, hence, no interest is payable and no penalty is

imposable.

4. Personal hearing in the case was held on 18.04.2023. Shri Vijay N. Thakkar,

Authorised person, appeared on behalf of the appellant for personal hearing. He submitted a

written submission during hearing. He reiterated submissions made in appeal memorandum.

4.1 The appellant have in their additional written submission, inter alia, made following

submission:

o The appellant is normally residing outside India had not received the communication

viz. show cause notices and letters scheduling personal hearing. The show cause

notice issued only on assumption, presumption and surmises and accordingly uphold

by the adjudicating authority. The impugned order is issued in gross 'violation of

natural justice. One consolidated letter notice fixing three dates of hearing suffers from

a legal infirmity as per Section 33A of the Central Excise Act, 1944 applicable to

Service Tax matter vide Section 83 of the Finance Act, 1994.

o The appellant was service with Canonical, USA from India since 2008 as per his

appointment order and worked there till August, 2016. He was receiving salary in INR

and disclosed in his ITR for FY 2014-15 and FY 2015-16.

o The details evidencing receipt of income of Rs. 40,95,0145/- as salary and Bonus for

the period 2014-15 from Canonical, USA are submitted by them in summary

worksheet along with HDFC Bank Statement, wherein the said income is deposited by

Canonical, USA.

o The demand of service lax is issued on the consideration received towards salary.

which is excluded from the definition of service in terms of Section 65(b)(44)(iii)(b)

of the Finance Act, 1994 and accordingly the said income is not liable to service tax.

0

0
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5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum as well as in the additional written submission and

documents available on record. The issue to be decided in the _present appeal is whether the

impugned order passed by the adjudicating authority, confirming the demand of service tax

against the appellant along with interest and penalty, in the facts and circumstance of the case,

is legal and proper or otherwise. The demand pertains to the period FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014­

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department. no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the main contention of the appellant is that the income amounting to

. 40,95,015/- were received as salary from Mis. Canonical Service Ltd., USA, which is not

7



F.No. GAPPL/COM/STP/2225/2022-Appeal

taxable as the same does not fall under the definition of "service" as defined- under Section

65B(44) of the Finance Act, 1994.

8. On verification of the documents viz. appointment letter dated 21.10.2008 issued by

Canonical Limited, USA ·and the Bank Statement in respect of account held with HDFC Bank

by the appellant, I find that the appellant have received an amount of Rs. 40,95,015/- from

Canonical Limited. USA as salary income. In view of the specific exclusion under Section

65B(44) of the Finance Act, 1994. the appellant is not liable to pay service tax on the said

amount of Rs. 40,95.015/- received from Canonical Limited. USA. which is in the nature of

salary. The relevant provision of Section 65B(44) of the Finance Act, 1994 reads as under:

"Section 65(B)(44) "service" means any activity carried out by a person for another

for consideration, and includes a declared service, but shall not include-

(a) an activity which constitutes merely,
(i) a transfer oftitle in goods or immovable property, by way ofsale, g[ft or in

any other manner; or
(ii) such transfer, delivery or supply ofany goods which is deemed to be a sale

within the meaning ofclause (29) ofarticle 366 ofthe Constitution; or

(iii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in

relation to his employment;
(c} fees taken in any Court or tribunal established under any lawfor the time being in

force."

0

8.2 In view of the above. I find that the appellant is not liable to Service Tax for the

income received by them during the FY 2014-15. Since the demand of service tax is not

sustainable on merits, there does not arise any question of charging interest or imposing 0
penalties in the case.

9. In view of above. I hold that the impugned order passed by the adjudicating authority

in respect of income received by·the appellant during the FY 2014-15. is not legal and proper

and deserve to be set aside. Accordingly, I set aside the impugned order and allow the appeal

filed by the appellant.

The appeal filed by ~,e appellant stands disposed of in above termsL ' , :..,,,,

· •I[g =Awl, %..
(Akhilesh K nar)

C als)
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Attested

&
(R. C. Maniyar)
Superintendent(Appeals),
CGST. Ahmedabad

By RPAD / SPEED POST

To,

Mis. Hardik Natwarbhai Dalwadi,

B/ 15, Bhaktinagar Society,

Opp. Sun Set Raw I-louse, Memnagar,

Ahmedabad - 380052

The Deputy Commissioner,

CGST, Division-VIL

Ahmedabad North

F.No. GAPPL/COM/STP/2225/2022-Appeal

Date : 19.04.2023

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

5r6ara Fe
6) PA file
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